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June 7, 2010

Mr. Jakup Krasniqi 

The president of the National Assembly of Kosovo
Ex- Officio no. 145/2010

Concerning
The lack of normative acts concerning the position and legal status of the religious communities in Kosovo
Dear Mr. President, 

On the April 29, 2010 Ombudsperson initiated ex-officio investigations concerning the above-mentioned case based on the information received during the meeting with the Mufti of the Islamic Community of the Republic of Kosovo Mr. Naim Tërnava on the 30th of March, 2010 concerning the non-settlement of the position and legal status of the religious communities in Kosovo.
Based on the information provided during the investigation concerning the case, the status of the Islamic Community of Kosovo as well as the status of the communities in Kosovo before the 1999 was regulated by the Law on the legal position of the religious communities.  After this period, Islamic Community as well as the other religious communities in order to realise their rights, to exercise their function and activity in accordance with the legal status were recommended to register as a subject of the particular activity, as a Non-Governmental Organization based on the UNMIK Regulation 1999/22.
The recommendations addressing Islamic Community and the other religious communities to register as Non-Governmental Organization based on the UNMIK Regulation 1999/22 are in contradiction with the Law on freedom of Association in Non-Governmental Organizations who in Article 1, point (2) cites: “This Law does not apply to political parties, trade unions and unions' organizations and religion centres or temples and other fields regulated with special laws.”
Since 2006 in the Republic of Kosovo has been adopted the Law no. 02/L-31 on freedom of religion in Kosovo, but this Law regulates only religious freedom in the country neglecting the issue of regulation of the  legal status of the religious communities.  The legal status, competencies and activities of the religious communities in the regional states is regulated by the Law on the legal position of the religious communities. 

Non-settlement of the legal position of religious communities in Kosovo causes comprehensive loos.  For the communities, their rights are not clear in many aspects.  All religious communities that would be registered would be entitled to the right to bank account and to have posses’ properties and respective premises.  On the other side such legal vacuum brings the domestic institutions to an unbending position which in lack of a complete legal infrastructure get confused how to solve the requests of the religious communities which are numerous.

Based on the European Court of Human Rights practices, the freedom of religion is not simply the freedom of an individual, but this right has a collective dimension, therefore, in this Court were heard a number of cases based on which the Article 9 of the European Convention on Human Rights should be interpreted and applied in conjunction with the Article 11 of the Law on freedom of association.  This would enable religious communities to register and enables them to effectively and collectively exercise their religious rights (See Hasan and Chaush v. Bulgaria, Application no. 30985/96, date 26 October 2000; and Metropolitan Church of Bessarabia and Others v. Moldova, Application no 45701/99, date 13 December 2001).
Also, the European Commission on Democracy (The Commission of Venice) based on the Law on status of religious communities in its 82nd plenary session (Venice, 12th of March until 13th of March 2010) specified that:

Since religious communities traditionally exist in the form of organised structures, Article 9 must be interpreted in the light of Article 11 of the Convention, which safeguards associative life against unjustified State interference. Seen in that perspective, the right of believers to freedom of religion, which includes the right to manifest one’s religion in community with others, encompasses the expectation that believers will be allowed to associate freely, without arbitrary State intervention. Indeed, the autonomous existence of religious communities is indispensable for pluralism in a democratic society and is thus an issue at the very heart of the protection which Article 9 affords. 

The lack of a legal instrument for regulation of the legal position of the religious communities presents a discriminating act and it is contrary to the Article 38 of the Constitution of the Republic of Kosovo. 
Having in regard that Kosovo is composed by different religious communities, lack of a complete legal infrastructure creates inter-religious problems.  The situation deteriorates even more as the other religious communities claim that Serbian Orthodox Church doesn’t have the same problem thanks to receiving “positive discrimination”. 
Also, lack of Law for regulation of the legal position of the religious communities is in contradiction with the concepts of discrimination and equality based on the Human Rights standards Internationally recognized, which are foreseen in the Article 9 of the European Convention on Human Rights, Article 9 of the European Covenant on Civil and Political rights as well as by the Law no. 2004/3 against discrimination adopted by the National Assembly of Kosovo on 30th of June, 2004. 

Recommendations addressing the Islamic Community and other religious communities to register as Non-Governmental Organisations based on the Regulation 1999/22 are in contradiction with the Law no. 03/L-134 on freedom of association in Non-Governmental Organisations.  Based on the Article 4.1 (e), (g) of the UNMIK Regulation 2006/22 on the Ombudsperson Institution in Kosovo, 
WE RECOMMEND 

That the National Assembly of Kosovo: 

1. Completes the Law No. 02/L-31 on freedom of religion in Kosovo with an additional chapter; this should regulate legal position of the religious communities in the Republic of Kosovo.
2. To end discriminating treatment to different religious communities in Republic of Kosovo by regulating the issue of legal position of the religious community through the Law.

3. To inform the Ombudsperson on the actions taken as a response to this recommendation in accordance with the Article 4.10 of the UNMIK Regulation no. 2006/06 on the Ombudsperson Institution in Kosovo. 

Yours sincerely, 

Sami Kurteshi

Ombudsperson
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Copy: 
Mr. Hashim Thaqi, the Prime Minister of the Republic of Kosovo 
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